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A.L.R. Library 


What, other than affidavits, constitutes "matters outside the pleadings," which may convert motion under Federal Rule of 


Civil Procedure 12(b)(c), into motion for summary judgment, 2 A.L.R. Fed. 1027 





Under the federal rules, if, on a motion to dismiss for failure to state a claim upon which relief can be granted or on a motion 
for judgment on the pleadings, matters outside the pleadings are presented to and not excluded by the court, the motion shall be 


treated as one for summary judgment. l Tt has been held that, because the effect of the presentation and consideration of "matters 
outside the pleadings" on a motion to dismiss under Federal Rule 12(b), or on a motion for judgment on the pleadings under 
Rule 12(c), is to convert that motion into one for summary judgment under Rule 56, the matters so presented must meet the 


requirements of Rule 56 and must be in the form of depositions, answers to interrogatories, admissions on file, or affidavits.” The 


same has been held under state rules of civil procedure.” In particular cases, however, "matters outside the pleadings" that have 
been sanctioned to convert a motion under Rule 12(b)(6) or (c) into a motion for a summary judgment include oral testimony, 
exhibits, documents, and records from prior proceedings; stipulations or agreed statements of fact; alleged defamatory matter 


in a libel action; a collective bargaining agreement; and miscellaneous other items.“ 
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Caution: 


A motion to dismiss is not automatically transformed into a motion for summary judgment simply because matters outside pleadings 


are filed with the court.° The test is whether the court actually takes cognizance of the supplementary materials.° The decision to 
y g pp ry 


convert a motion into a motion for summary judgment takes place at the discretion of the court and at the time that the court decides 


not to exclude the extraneous matters.’ 





A court's consideration of an exhibit attached to or incorporated in a pleading, which is considered part of the pleading, does 


not convert a motion to dismiss into a motion for summary judgment. The court has broad discretion to consider affidavits 
or other documents to resolve disputed jurisdictional facts, and in those instances, a court's reference to evidence outside the 


pleadings does not necessarily convert the motion to a motion for summary judgment.” Also, if the complaint specifically refers 
to a document, even if it is not attached to the complaint, and the document is central to the plaintiff's cause of action, the court 


may consider that document in ruling on a motion to dismiss without treating the motion as one for summary judgment. 19 


CUMULATIVE SUPPLEMENT 
Cases: 


Dismissal of petition for declaratory judgment and writ of mandamus would be treated as one on summary judgment, where 
circuit court considered exhibits outside the pleadings in making its ruling. Davis v. Kelley, 2018 Ark. 182, 547 S.W.3d 54 
(2018). 


Defendants' motion to dismiss would be converted to a motion for summary judgment because court considered matters outside 
the pleadings. Idaho R. Civ. P. 12(d), 56. Yu v. Idaho State University, 165 Idaho 313, 444 P.3d 885 (2019). 


Trial court did not abuse its discretion in failing, sua sponte, to convert a motion to dismiss to a motion for summary judgment 
after homeowners filed a supplemental affidavit in support of their brief in opposition to the motion to dismiss, in owners' action 
against bank and trustee under residential trust indenture alleging negligence, negligent misrepresentation, fraud, and violations 
of the Montana Consumer Protection Act (MCPA) based on a purported loan modification agreement; no authority supported 
owners' claim that trial court was required to convert a motion to dismiss into a motion for summary based on an affidavit, 
regardless of whether the trial court considered facts outside the pleadings. Mont. R. Civ. P. 12(d), 56. Anderson v. ReconTrust 
Company, N.A., 2017 MT 313, 407 P.3d 692 (Mont. 2017). 


If trial court dismissed, with prejudice, replevin action brought by arrestee, seeking return of certain personal property seized 
when he was arrested on drug charges and forfeited in separate civil forfeiture proceedings, on the basis of res judicata, that 
disposition required consideration of matters beyond the pleadings, including the earlier civil forfeiture proceedings, thereby 
rendering a dismissal on the pleadings inappropriate. N.D. R. Civ. P. 12(d). Hondl v. State, 2020 ND 20, 937 N.W.2d 564 (N.D. 
2020). 
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In neighborhood association's action against preservation society seeking declarations that construction of proposed welcome 
center near historic mansion was prohibited under city zoning ordinance, society's motion to dismiss was converted to a motion 
for summary judgment; in granting the motion, trial court considered materials outside of the pleadings, including the current and 
former versions of the relevant city zoning ordinance, as well the society's previous application for, and zoning board's decision 
granting, a special use permit for the property. R.I. Super. Ct. R. Civ. P. 12(b)(6), 56. Bellevue-Ochre Point Neighborhood 
Association v. Preservation Society of Newport County, 151 A.3d 1223 (R.I. 2017). 


Trial court's conversion of switch manufacturer's motion to dismiss into motion for summary judgment did not prejudice 
substation owner in action by lineman against owner, in which owner asserted cross-claim against manufacturer, stemming 
from electrocution during operation of electrical switch at substation, where issue of whether owner was entitled to express 
indemnification was a matter of law and there was no factual question to resolve. Hemond v. Frontier Communications of 
America, Inc., 2015 VT 67, 123 A.3d 1176 (Vt. 2015). 


[END OF SUPPLEMENT] 
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